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Obtaining Third-Party Discovery in

Arbitration Is Not Guaranteed

BY NICHOLAS A. GOWEN

I frequently advise colleagues to not
approach arbitration the same as a case being
litigated in federal or state court. Arbitration
and traditional litigation are like homonyms.
They may seem the same upon first
appearance, but their origins, functionality,
and meanings are different. Arbitration is
a creature of contract, meaning that the
powers granted to arbitrators are contractual
and only apply to those with privity. You
cannot expect an arbitrator, unlike a judge, to
have the authority to wield expansive powers
over parties not in privity to the underlying
arbitration agreement. Although there are
several aspects of arbitration that differ
from litigation, this article will highlight the
challenges of obtaining third-party discovery
in an arbitrated matter.
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These discussions make more sense in
context, so imagine a hypothetical where
you are navigating discovery in a contentious
commercial arbitration. You represent an
Illinois-based manufacturer as the claimant
in a contract dispute against an out-of-state
supplier in an arbitration based in Chicago.
You learn during discovery that a non-
party based in a different state has critical
evidence that you will need to effectively
establish liability and secure an unexpected
measure of damages in favor of your client.
To properly evaluate the evidence, you will
need to obtain the documents from the
non-party before the hearing, as well as
secure its testimony at hearing. The non-
party has indicated that it will not cooperate
without being compelled to do so and may
nevertheless fight any subpoena served
upon it. You understand that the Federal
Arbitration Act and the forum’s rules permit
the arbitrator to issue subpoenas to non-
parties to testify at hearing, but you consider
that an academic exercise. In practice, you
are unsure whether the arbitrator’s authority
is more expansive to apply to pre-hearing

document production. Moreover, you are
unsure how you can go about enforcing
the subpoena if the out-of-state non-party
refuses to comply.

These issues often arise in arbitrations,
so this article provides a snapshot of the
applicable law and practical considerations to
consider as you address such a predicament
during your next arbitration.

The Federal Arbitration Act Grants
Arbitrators Subpoena Power

The Federal Arbitration Act (the “FAA”)
applies to any arbitration arising from “a
contract evidencing a transaction involving
commerce”? An arbitrator’s authority to
issue subpoenas derives from section 7 of the
FAA, which states that the arbitrator “may
summon in writing any person to attend
before them or any of them as a witness” and
may order the witness “in a proper case to
bring with him or them any book, record,
document, or paper which may be deemed
material as evidence in the case”

Section 7 does not distinguish between
parties and non-parties and allows an
arbitrator to compel a non-party to bring
documents and testify at a hearing. Section
7, however, contains no language authorizing
a subpoena commanding a witness to
appear for a deposition where no arbitrator
is present. Most courts hold that section 7
does not provide an arbitrator the ability to
compel depositions or any other form of pre-
hearing discovery of non-parties.*

The eleventh circuit, in Managed Care,
considered the validity of summonses
directed to non-parties to appear by video
and to produce documents. The subpoenaed
parties objected to summonses and took
the position that they would not comply
absent being ordered to do so. After the trial
court ordered that the subpoena recipients
comply with the summonses, the matter was
appealed to the eleventh circuit. The eleventh
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circuit, relying on the plain-meaning of
section 7, held that the trial court abused
its discretion in enforcing the arbitral
summons because the arbitrator lacked the
power to order witnesses to appear at a video
conference and lacked the power to order
witnesses to provide pre-hearing discovery.’
This holding tracks a similar position taken
by the second circuit in Life Receivables that
held that section 7 is “straightforward and
unambiguous,” in requiring that “documents
are only discoverable in arbitration when
brought before arbitrators by a testifying
witness”® So, too, was the third circuit’s
holding in Hay Group, which held that
section 7’s language unambiguously restricts
an arbitrator’s subpoena power to situations
where the non-party has been called to
appear in the physical presence of the
arbitrator and to hand over the documents at
that time.”

Despite these restrictive views, the courts
recognize that third-party evidence may
be obtained in advance of the arbitration
hearing so long as the evidence is taken
before the arbitrator.® In Stolt-Nielsen, a
subpoena required witnesses to appear
before the arbitrators with 300 boxes of
documents. The witnesses appeared, the
arbitrators heard limited testimony and
then suspended further compliance with
the subpoena to allow the parties to review
the documents. The witnesses complained
that this was “a thinly disguised effort to
obtain pre-hearing discovery,” but the
appellate court found the process proper,
citing three reasons: the subpoenas did not
expressly require the witnesses to appear “at
a deposition;” the arbitrators did hear some
testimony; and that testimony “became
part of the arbitration record, to be used
by the arbitrators in their determination of
the dispute before them.” The court held
that “the mere fact that the session before



the arbitration panel . . . was preliminary

to later hearings that the panel intended to
hold does not transform” that session “into
a discovery device” Similar to Stolt-Nielsen,
other courts also allow arbitral subpoenas
to be used for presentation at “preliminary
hearings” convened for the limited purpose
of obtaining the subpoenaed testimony and
documents.'

The courts permit arbitrators to convene
preliminary hearings with arbitrators present
for the sole purpose of presenting the
documents and limited testimony despite the
FAA not authorizing the arbitrator to compel
a non-party to appear for a deposition.

Arbitral Subpoenas May Be
Enforced in Federal Court

Section 7 does not limit where arbitrators
can command a witness to appear to testify
or produce documents. For the subpoena
to be enforceable in federal court, section 7
requires that any enforcement proceeding
be brought “upon petition [to] the United
States district court . .. in the same manner
provided by law for securing the attendance
of witnesses or their punishment for neglect
or refusal to attend in the courts of the
United States”"!

The primary obstacle to enforcing an
arbitrator’s subpoena is that the enforcement
action must be filed in the district where the
final hearing will occur. Section 7 states that
enforcement actions should be filed in “the
United States district court for the district
in which such arbitrators, or a majority of
them, are sitting [].” The determination of
where arbitrators “sit” is the situs of the
final hearing.? But with nationwide service
of subpoenas, that is not an impediment
to enforcing arbitral subpoenas. Federal
Rule of Civil Procedure 45 provides that a
“subpoena may be served at any place within
the United States”" The court can command
a person served anywhere in the United
States to comply with the subpoena within
the following geographic limits: (a) within
100 miles of where the person resides, is
employed, or regularly transacts business
in person; or (b) within the state where the
person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or (ii) is
commanded to attend a trial and would
not incur substantial expense.'* As applied
to arbitral subpoenas, an arbitrator may
issue a subpoena to be served on a witness
anywhere in the United States, provided that

the subpoena requires the witness to appear
before one or more arbitrators at a hearing, a
part of a hearing, or a preliminary hearing.

Practical Considerations

In the hypothetical above, as claimant’s
counsel, you will certainly be able to request
that the arbitrator issue a subpoena to the
non-party to testify at the final hearing
and order that documents be produced
in conjunction with that testimony. If you
anticipate needing to review the documents
beforehand, then you will need the arbitrator
to issue a subpoena to testify at a preliminary
hearing where the arbitrator will be present
to ask limited questions of the subpoena
respondent. The arbitrator may then
continue the hearing to allow the parties the
opportunity to further review the documents
before taking additional testimony.

If there is a likelihood that the non-
party will refuse to comply with the arbitral
subpoena, the arbitrator should issue the
subpoena to command the appearance to
be within the geographic limits set forth in
Federal Rule of Civil Procedure 45. Then, if
the non-party refuses to comply, you may
seek enforcement in the federal court where
the arbitration is pending—here the U.S.
District Court for the Northern District of
Illinois. The federal court may then compel
the non-party to appear before the arbitrator
in a preliminary hearing anywhere in the
United States, as long as the hearing occurs
within the geographic limits set forth in
Rule 45. In an instance where the witness
is located in a district other than where the
final hearing is to occur, it may be necessary
for the arbitrator to temporarily convene a
preliminary hearing within the state where
the witness resides or transacts business—
even if that location is not the site of the final
hearing.

Arbitration is an efficient way of resolving
complex commercial matters, but there is
no guarantee that you will be able to obtain
third-party discovery as in federal or state
court litigation.®
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